NOTES AND COMMENTS

Constitutional Law-Right to Waive Jury in Federal Court without Advice of Counsel
The Circuit Court of Appeals, Second Circuit, recently held, one judge dissenting, that a federal district court had no jurisdiction to try a defendant charged with a felony where it appeared that the defendant had been tried by the court without a jury after having requested, without the advice and consent of an attorney, that he be allowed to waive his constitutional right 1 to a jury trial. A writ of habeas corpus was issued directing the release of the defendant who had been convicted and sentenced to imprisonment after a trial by the court. The decision was made to turn on the fact that the 'defendant had not been assisted by counsel in making his decision to waive jury trial. A reading of the opinion reveals, however, that the court had grave doubts as to the constitutionality of any waiver of jury trial, either with or without the assistance of counsel.
The history of the right to waive jury trial in the federal courts may be briefly traced as follows: The constitutional provision for the trial of all crimes by a jury was first interpreted as being mandatory, and courts were held to have no jurisdiction to try, without a jury, defendants accused of crime.
3 Exceptions were that a jury could be waived by a plea of guilty 4 or by a failure to plead further after a demurrer to the indictment had been overruled. 5 Later, the rule was relaxed to permit waiver of jury trial in prosecutions for "petty offenses," which were said not to be "crimes" within the meaning of the constitutional provision.e* The Supreme Court of the United States 'U. S. CoNsT. Art. III, §2; U. S. CONsT 4th, 1923) . The argument made by the courts in these cases was that the word "crimes," as used in the Constitution, referred only-to criminal offenses of a somewhat serious nature. They maintained that not all acts contrary to law were triable by a jury at common law, and said that the makers of the Constitution, in the course of debate, had changed the wording from "criminal offenses" to "crimes" so as to exclude these petty offenses 'Which required no jury at common law. The courts indicated that they would look to the nature of the punishment provided in order to determine whether the offense was sufficiently serious to require a jury trial. They stated specifically that it would not necessarily depend on whether or not the offense was a felony or a misdemeanor. Mr. Justice Harlan, dissenting in Schick v. United States, supra, said that neither the Constitution nor the Congress had set up a criterion for deciding whether or not a jury was required for a particular offense, and that the court had no authority to draw the line for itself.
then rendered a decision in Patton et al. v. United States 7 which has long been interpreted by courts 8 and legal periodicals 9 as standing for the proposition that an accused on trial in a federal court for any crime may waive his right to a jury trial if he does so intelligently, and if the prosecution consents to such waiver. 10 This case held that a defendant on trial for a felony could consent to be tried by eleven jurors, where it appeared that the twelfth juror had fallen ill after the beginning of the trial, and was unable to serve further. The court added, by way of dictum, that a decision that the presence of one juror could constitutionally be waived logically required the conclusion that the whole jury could be waived, since a constitutional jury was a common-law jury of twelve, and no less."
The court in the principal case is obviously of the opinion that this conclusion does not follow. It evidently believes that the Supreme Court today would refuse to permit the total waiver of a jury. It casts discredit on the dictum of Patton et al. v. United States in the following language: "Since [the Patton case] the surrender of that right [the right to jury trial] has not been before the Supreme Court, but we are to assume that that decision is still law, at least as to the point actually decided, which was that the accused might lawfully consent to a jury of less than twelve-eleven as it chanced.... Hughes, C. J., took no part in the decision, and Holmes, Brandeis and Stone, JJ., concurred only in the result; perhaps because they did not think that consenting to go on before a jury of eleven, after one had fallen ill, involved the same constitutional question as consenting to a trial 'by the court without a jury.' Whether or not it does, practically there is much difference between being tried by a jury of eleven, or six, or for that matter even of three, and being tried by the judge."' 1 2 The court then argues that a trial by even a very small jury preserves the fundamental characteristics which have endeared the jury to the American judicial system, whereas a trial by a judge does not.
It is submitted that the court, believing that the judge would have no jurisdiction to try the defendant without a jury under any coxditions, seized upon the fact that the accused did not have the advice and consent of counsel in regard to the waiver, in order to release him without *281 U. S. [VCol. 21 directly disaffirming the popular interpretation of the doctrine of Patton et al. v. United States. The court admits that the defendant had waived the jury with a full understanding of his constitutional rights, and that he was probably capable of appraising his chances as between judge and jury. The defendant, while not a member of any bar, had studied law, and, after having been advised to retain a lawyer, stated that he wished to act as his own counsel. He had been convicted before by a jury in a trial involving transactions similar to those for which he was being prosecuted, and concluded that he would have a better chance in a trial before a judge. The present court argued that trial by jury is such a fundamental right that the power to waive it without the assistance of counsel should not depend upon the outcome of a preliminary inquiry as to the competency of the particular accused. Rather, concludes the court, he must be presumed to be incompetent to waive his right to a jury trial, and must retain an attorney to advise him on such waiver, even though the advice of the attorney extends to no more than that particular choice. There are both practical and legalistic objections to this conclusion. As a practical matter, many persons, not lawyers, would be capable of making a well-advised and intelligent choice between judge and jury. The ability to make such a decision does not necessarily depend upon whether or not one is an attorney. To force one who wishes to be tried by a judge and to conduct his own defense to call in a lawyer for the sole purpose of waiving a jury would be to put the defendant to unnecessary expense. If he is capable of defending himself, he is capable of waiving jury trial, and there would be no logic in forcing him to pay for a service which would be more form than substance.
The court has placed a limitation upon the right of an accused to act as his own attorney. The reason advanced is that the right to jury trial is a fundamental one which should be zealously protected by the courts. The court, however, overlooks the fact that other fundamental rights may be waived without the advice of an attorney. The right to counsel has itself been held to be a fundamental right.' 3 This right may be waived.
1 4 It would, of course, be absurd to hold that the right to counsel can be waived only upon the advice of counsel. Yet the reasoning of the court would lead to this result.
A California court, dealing with the problem before the court in the principal case, reached a different result. 15 It reasoned that the right to waive counsel carried with it the implication that the defendant might do for himself that which he and his counsel together might do. This, in the opinion of the writer, is a better line of reasoning than that pursued in the principal case. When a defendant without counsel comes before the court asking that he be tried without a jury, the court should decide whether the defendant understands the full nature and :onsequences of his request. If the court believes him competent to make such waiver, then he should be allowed to do so. A preliminary inquiry of this nature would not be unduly burdensome on the court. These weaknesses in the court's argument as to the necessity of having advice of counsel concerning the waiver of jury trial strengthen the belief of the writer that the defendant's lack of counsel was not the real reason for the -decision. The determining factor seems to have been the court's belief that the constitutional provision for the trial of all crimes by a jury is mandatory, and that no federal judge has jurisdiction to try, without a jury, a defendant accused of felony.
Certiorari has been granted, 16 and the principal case will soon come before the Supreme Court for final determination. It is to be hoped that the court will take this opportunity to clarify, once and for all, the status of the right of an accused to completely waive trial by jury. It is highly unlikely that the Supreme Court will subscribe to the denial of the Circuit Court of Appeals that the case of Patton et al. v. United States stands for the proposition that a jury trial may be waived. The term "jury" as used in the constitutional provision means a commonlaw jury of twelve.
17
If, as the Patton case undoubtedly held, the presence of one juror may be waived, it follows that the provision is not mandatory, since the nature of the Constitution is such that it will not allow even a partial waiver of any of its mandatory provisions.
The problem of the principal case would not arise in the North Carolina courts. The State Constitution decrees that the trial of all crimes, except petty misdeameanors, must be by a jury. 18 This provision has been held to be mandatory, and does not merely guarantee a right which may be waived.
19 It has been held that this jury must consist of twelve persons. 20 However, an act 2 ' providing that the court may order the selection of an alternate juror to sit with the other twelve and serve as a juror in case one of the original twelve should die or be discharged has been held not to infringe upon the constitutional provisions 22 JOEL DENTON.
Federal Crimes-Interpretation of Statute for Protection of National Banks-Incorporation of State Definition of Felony into Federal Criminal Statute Petitioner was indicted and convicted under the National Banking Law for entering a national bank in Nebraska with the intent to cash a no fund check for $42.50, which he in fact succeeded in cashing. The statute under which the indictment was drawn reads: ".. . or whosoever shall enter or attempt to enter any bank, or building used in whole or in part as a bank, with intent to commit in such bank or building or part thereof, so used, any felony or larceny, shall be... [fined or imprisoned]."'
The cashing of a bad check is not of itself an offense against the United States, but it is a felony under the laws of Nebraska.
2 Petitioner brought habeas corpus proceedings against the warden of the Federal Penitentiary at Leavenworth, Kansas, on the ground that he had committed no offense against the United States. The United States District Court of Kansas granted habeas corpus. The Circuit Court of Appeals, however, reversed the decision, holding that by using the words "any felony" Congress indicated an intent to include in the statute all felonies, under either federal or state law, having relation to the preservation of the efficiency of a national bank.
3
The general rule is that penal statutes are to be construed strictly, but this rule is relaxed to the extent that they are not to be construed so strictly as to defeat the obvious intent of the legislature. 4 Congress had the power to adopt state felonies by this statute if it wished to do so, 5 but there seems to be no precedent for such adoption by the court under the guise of interpreting Congressional intent.
